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INTRODUCTION

The right to information (RTI) is an essential pillar for
accountability’ and anti-corruption? because it gives
citizens access to information from public
institutions. This means that citizens will be able to
make informed decisions and grant their basic
rights including education and basic health
services.3

This importance has been enshrined by the
inclusion of this right in several international legal
instruments, such as Article 194 of the Universal
Declaration of Human Rights and Article 19 of the
International Covenant on Civil and Political Rights.>
The link between access to information and the fight
against corruption has also become an indicator of
the governance of a State.®

The RTI goes beyond international texts, it was also
recognized in regional conventions such as the
European Convention on Human Rights in its article
10, the American Convention on Human Rights in its
article 13 and the African Charter on Human and
Peoples rights in its article 9.7 Although there are no
similar texts issued by the Arab League to proclaim
this right, the Arab Convention on Anti-Corruption
have named corruption a crime and called not only
on governments, but also individuals and civil
society organisations to fight it, pointing out to the
need of a transnational cooperative approach in
tackling the issue.®

In various national laws the RTI has a constitutional
status.? However, in this study, it will be treated in
four Arab countries: Tunisia, Morocco, Lebanon, and
Jordan. The study will tackle the reach of the RTI in

these countries in terms of legal framework and
effective implementation.

As for access to information officers, their mission
to facilitate the access to information is a clear
implementation of the fifth principle of Article 19.
This position is provided in both Moroccan and
Lebanese law, contrary to the Jordanian law.
Although in 2019, the Jordanian government has
suggested amendments’® to article 8 of the law to
bind the department with publishing many
documents such as the public funds and the
international and regional conventions.

Following the Arab Spring, all sampled countries
except Jordan have recognized this right in their
legal systems. Jordan is the only country that had
this kind of law back in 2007. The comparative
analysis of each country has also shown different
aspects related to the implementation of the right of
access to information and thus a different rank.

For Tunisia, and just after Jordan, its law was the
oldest (2016) and was ranked 13t worldwide
according to Global RTI Rating developed mainly by
Access Info Europe and the Centre of Law and
Democracy. The right of access to information in
Tunisia was provided in the 2014 Constitution and
the law provided that an independent authority with
various powers has the role of protecting this right
by ensuring that its limitations are clear and well
defined. Some challenges are still to be noted such
as the impact of the appeal by the administrative
bodies against INAI decisions on the respect of
reasonable time limit and the gratuity of the
information. There are also some non-compliant



administrative bodies as far as the duty of proactive
disclosure is concerned.

Even recently adopted in 2018, the Moroccan law
was ranked 88t worldwide, the text is criticized
mainly for the lack of independence of the Right of
access to information Commission as it is
considered as subordinate to the government and
its members are appointed by the latter. The
Commission role is not quite clear in terms of the
nature of its decisions (judicial or consultative).
There is another gap to point out which is related to
the ambiguity of the elements that constitute a
crime of information misuse.

The rank of Lebanon is 98 since the Anti-
Corruption Commission is not yet established, this
authority will be also vested with protecting the right
of access to information, but the law had provided
vague terms for this right’ exceptions.

Jordan' rank is 119 as there are various challenges
in its law: the non-independence of the Information
Council from the Executive, the absence of the legal
duty of proactive disclosure, exclusion of entities
and foreigners from using the right. Some
modifications are intended to be adopted, and to
some extent, the law can be improved.

While both Tunisia'* and Morocco'? do consider RTI
a constitutional right, the Lebanese and Jordanian
Laws do not, which, among other factors, had an
impact on their world rank in the Global RTI
Rating.'3

KEY FINDINGS

e All four countries have a legislative
framework regulating the right of access to
information

e  Only two countries out of four had
provided for a constitutional status for RTI:
Morocco and Tunisia

e Three countries out of four had legally
provided the duty of proactive disclosure:
Tunisia, Morocco, and Lebanon

e Only one country out of four did not
establish the authority commissioned to
protect RTI: Lebanon

e  Only one authority is independent from the
Executive structurally and functionally:
Tunisia
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GENERAL RECOMMENDATIONS

To improve the implementation of RTI, we
recommend that all the countries:

+ work on promotion of access to information
culture with focus on public servants’ awareness

+ raise awareness of citizens toward the
importance of the right to information in
accountability and fighting corruption

+ improve the logistical and knowledge base that
guarantee this right

+ ensure that the personal data of applicants is
removed from decisions and recommendations
published by the authority vested in protection
of RTI
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OVERVIEW OF THE LEGAL
SYSTEMS

Tunisia

The Tunisian Constitution provides in its article 32 4
that “the State guarantees the right to information
and the right of access to information...”, by which
the RTI became a constitutional right. But it was not
the first legal text recognizing this right. In fact, the
Decree-Law n°41-2011 on access to administrative
documents of public bodies '> was the first legal text
to consecrate the RTI as it stemmed from the values
of the Tunisian revolution which founded the pillars
of democracy, notably accountability. The Organic
Law n°22-2016 sought to guarantee the
constitutional right of access to information.'®

The Law provided that an authority called Access to
Information Authority (INAI)'7 has several missions
to guarantee the protection of this right'® apart
from it judicial role, including an administrative role
for monitoring and promoting RTI, as well as ruling
on RTl related disputes. The legal framework in
Tunisia is quite sufficient ' in this sense. Even the
internal administrative circular n°19 of 18 May 2018
on RTI contained explanatory provisions to public
servants to understand better the law and its
objectives.

Among key advantages of the 2016 organic law, are
the absence of the requirement that the requestor
has to give reasons for their requests, although
some administrations tend to assess the intentions
of citizens and ask for reasons of their requests
before replying on them.20

Morocco

In Morocco, the RTI was provided in the Constitution
reviewed in 2011 2", It guarantees in its article 27 to
each citizen “the right of access to information held
by the public administration, the elected institutions
and the organs invested with missions of public
service.

“The right to information may only be limited by the
law, with the objective of assuring the protection of
all which concerns national defence, the internal
and external security of the State, and the private
life of persons, of preventing infringement to the
fundamental freedoms and rights enounced in this
Constitution and of protecting the sources and the
domains determined with specificity by the law.”

Despite the constitutional recognition, the access to
information was regulated by law 22 7 years after.
The law covered various aspects such as the
Commission?3 vested with protecting this right and
the procedures 24 for getting information. The law
entered into effect in March 2019 which faces
several challenges such as (i) the weak awareness by
the citizens especially those living in regions other
than the capital, (ii) the absence of clear provisions
for the role of access to information officer in regard
to replying to access to information requests, (iii) the
possible contradiction with the law on personal data
protection and (iv) the ambiguous definition of good
and bad faith.25 All in all, the Moroccan law is still
deficient and the limitations of its implementation
include that the applicant must be Moroccan or
resident.?® Another limitation is the fact that the law
incriminates the bad use of information?’,28 which



goes against Article 19 of ICCPR that guarantees the
three components of the right to information: seek,
receive and impart.??

Jordan

Jordan was the first Arab State 3° to enact such law
in 20073" despite RTI not being provided in its
constitution.3? The law has regulated RTI and
created a new institution called The Information
Council which role is to implement the law.
However, the law contains gaps especially in relation
to the role of the Council. 33 The latter plays an
intermediary role between the administration and
the citizen and issues non-enforceable decisions.
Although the department of national library speaks
about complaints in its official website, the
information Council’s role is still ineffective.3*

The appointment of the Information Council
members does not guarantee any independency of
the institution as they are all appointed by the
government. Therefore, its decisions cannot be
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considered impartial®>. The proceedings before the
Council may allow the defendant public body to
attend and participate in the Council's decision if
this body is represented in the Council, which poses
a conflict of interest and contravenes the principle
of equality of arms.

Lebanon

In Lebanon, the law on RTI has seen the light in
2017, the first law related to RTI and to the
jurisdiction to rule on the litigations that may be
presented before the National Anti-Corruption
Authority.3” Nonetheless, no procedural steps
followed to put it into actual implementation. In fact,
public administrations ruling are still ignoring it, not
to mention that it has not yet been incorporated
into the work mechanisms of journalists and civil
society organisations. At the same time, public
administrations’ website ignore what is stipulated in
the law regarding the necessity of publishing their
data.3®
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ANALYSIS OF THE LEGAL
FRAMEWORKS

Methodology

This study is a comparative research on the right of
access to information in four countries from the
MENA Region: Tunisia, Morocco, Lebanon, and
Jordan, aiming to assess the progress made in the
region regarding the implementation of this right.

To achieve such aims, the analysis focuses on the
degree of compliance of national laws (of each
country) with international standards, it also
includes a comparison between these texts through
their commonalities and their points of difference.

Analysis of RTI legislations different countries
requires a comparison between the compliance of
these rules with principles provided by the non-
governmental organisation Article 19 - the
International Centre against Censorship and
endorsed by the UN Special Rapporteur on the
promotion and protection of the right to freedom of
opinion and expression in 1999.3°

And to verify the compliance of these legislations
with international standards, the study was based
on freedom of information principles of the non-
governmental organisation Article 19 - the
International Centre against Censorship which
principles the UN Special Rapporteur on the
promotion and protection of the right to freedom of
opinion and expression endorsed in 1999 and
included in his report submitted to the UN
Commission on Human Rights in 2000. The analysis
was also referring to RTI ranking developed by
Access Info Europe and the Centre of Law and
Democracy which was used to assess the regulating
laws of access to information.

Aside from analytical method, the study contained
empirical-based findings on the reality of access to
information with the collection of different views
from different stakeholders such as the authorities
commissioned to protect the RTI, CSO working in
this field, journalists, and experts. These views were
shared both through interviews and desk review.

RTI may either be fulfilled by proactive publication
or by disclosing information on request (1). The
issue of requesting information must also see
whether the information in question is covered or
not by the RTI exceptions (2) and the competent
authority to rule on such matters (3). The possible
appeal on the mentioned authority decisions will be
also discussed (4).

Accessibility of information

Information can be accessible either when pieces of
information are made available in accessible digital
platform, printed documents or via access to
information request. The proactive publication of
information is the duty of the concerned public
bodies as well as private companies to publish all
kinds of documents specified in the law. The
proactive publication implements the second
principle of The Public’s Right to Know: Principles on
freedom of Information Legislation .



Tunisia

According to INAI caselaw principles and its
interpretation to articles 6, 7, and 8 of the RTI law, it
is mandatory for the administration to respect the
duty of proactive publication. Moreover, there are
three categories of information concerned with this
duty:

+ The first category is related to the information
that must be available in a usable format such
as the list of provided services, the list of
ongoing programs and projects, the information
related to the budget of the public body, etc.
(Article 6)

+ The second is related to the information that
should be available in the public bodies’
websites (Article 7)

+ The third category is related to the information
subject to two consecutive access to
information requests that the administration
must automatically make it public (Article 8)

The public bodies subject to the law are defined in
the RTI law which cites a wide range of public
institutions such as the presidency of the republic,
the government, the ministries, the independent
authorities, and the local councils. Private law
subjects who manage a public service and all
organisations and associations which benefit from
public funds are also included in this list.

INAI has developed in its caselaw a set of criteria to
determine whether a structure is subject or no to
the RTI law as the latter was not sufficiently clear on
some matters. These criteria are:

A) Public form of the structure

INAI has confirmed that the organic law applies to
all public bodies including the High Authority of
Human Rights and Fundamental Liberties.

B) Management of a public service

INAI used this criterion to recognize that the
Tunisian Bar Association is subject to the law40,

C) Public financing*'

The criterion was used in multiple INAI decisions to
hold a body subject to the law. For example, INAI
considered that the law applies on associations
which benefitted from public funds*? and on
professional unions.*? In relation to political
parties,* INAI made the difference between
candidates and the party itself to conclude that only
candidates benefit from public indemnities for their
electoral campaigns. INAI has also recognized that
public funds can be either in cash or in kind.#>
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The definition of information to be published
proactively was also ambiguous in the Tunisian law.
The proactive publication is provided in articles 6 to
8 of the Tunisian Law. They are all documents which
allow a citizen to benefit from the services of the
public body in question, such as “the detailed list of
services provided at public, the certificates it issues
to citizens and documents necessary for their
obtaining, the conditions, time limits, procedures,
parties and stages of their services", and “the legal,
regulatory, and explanatory texts governing its
activities"’.

The proactive publication is also a guarantee to
enhance the administration accountability as it
includes the publication of policies and programmes
that concerns the public and reports of audit
authorities in conformity to the international
professional standards. They must also publish
information related to the access to information
procedures which are the “forms for access to
information, the grievance procedure, the
competent department for receiving it from the
body in question™8, and a “nominative list of access
to information officers"4.

INAI caselaw has elaborated more to define the
term information and its specificity. It must be
available, definitive, and not subject of the services
provided by the administration. For example, an
administration that provides land titles information
for the citizens must not consider this document as
part of the definition of information in the eye of RTI
law. Otherwise, it would not be a service anymore
given that a request for an information is free
whereas getting a land tittle information is granted
in return of fees.

Morocco

The proactive publication was not exclusively
provided in Tunisian law, it was also respected by
the Moroccan law in its second article. It appears
that the provisions of the article are generic and can
include any structure which manage public services.

Jordan

The 2007 Jordanian law briefly mentioned the
institutions subject to the law and did not provide at
all the duty of proactive publication which makes
this legal text incomplete in fulfilling its objectives of
implementing RTI and improving accountability. The
same law allows only people with Jordanian
nationality to demand access to information and
excludes foreigners and legal entities. There is an
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amendment proposal that can overcome these gaps
to enable them but with requirements to be
respected in the access to information request.>°

Lebanon

Concerning Lebanon, the 2017 law mentioned in its
article 2 the administrations subject to access to
information and thus subject to proactive
publication. The list of administrations appears
comprehensive and includes the institutions of
public interest, companies owned by both private
and public shareholders, and the institutions and
private companies assigned to manage a public
service or a public domain.

Access to information exceptions

The study of access to information exceptions is
crucial, as these provisions may undermine the
principles of the law or prioritize other interests
such as the state’s interests to protect its national
security, or individuals ‘privacy.

Before tackling the content of these exceptions in
the different laws, it should be noted that
approaches in adopting these exceptions were
varied between the countries. In Tunisia, exceptions
were made definite and narrow®', contrary to the
legislations of other countries in which exceptions
are formulated in vague terms.

Tunisia

The Tunisian approach was the most open one as it
distinguished between the absolute® and relative 53
exceptions, each of which had its own legal rules.

The relative exceptions are laid down in article 24 of
the organic law n°22-2016, they are related to
harmful access to information in the scope of:

+ National security
+ National defence
+ International relations

+ Rights of individuals in relation to their privacy,
their personal data, and their intellectual

property

These exceptions are time-limited>4, they cease to
exist once their motives are gone and they are
assessed through a harm test (principle 4 of Article
19)%. The harm must be severe, instantly, or
eventually. There is also a public interest test
foreseen in line with principle 4 of Article 19 This

10

principle prioritizes revealing information and that
was the case for INAI case law by which INAI tended
to adopt a narrow interpretation of these exceptions
and make the administration prove that the instant
or eventual damage>® to be prevented once the
information is not given is greater than the interest
of the applicant in accessing to that same
information.

The organic law had also provided the possibility to
relatively access information related to “eminent
threat to health, security, environment or to
committing a criminal act”>” or “to revealing fatal
human rights violations, war crimes or investigating
and pursuing their perpetrators, unless it does not
prejudice the greater interest of the State”8.

As for the absolute exceptions, they are basically
related to whistleblowers personal data®?, there is
no harm test nor a public interest test. Their
protection is not determined in time and their
revealing by a public servant could induce criminal
prosecution, which was confirmed in INAI case law.
These provisions reflect the respect of Tunisian law
the ninth principle of UN report when it comes to
whistleblowers protection.

Apart from the absolute exceptions, the legal
framework of RTIl exceptions gave INAl and the
subjected bodies the power to assess whether
exceptions are applicable or not. It is the key role®
to be played by access to information officers to
guarantee the RTI. Their role is to distinguish
between accessible information and information
that could be subject to exceptions, but in general
they have an important role in implementing the
law.

Morocco

In Morocco, the exceptions of RTI were regulated in
article 7 of the law which Listed many exceptions®’.

These exceptions are multiple and vague®? which
undermines the RTI by excluding documents which
disclosure do not cause any harm. Those
documents are related for example to monetary,
economic and financial State policy or the
deliberation of ministerial council'.

Jordan

The Jordanian approach was far more extensive as it
multiplied exceptions and their scope of application.
The administration can deliberately classify
documents®3, which is a role vested by the law itself
64, to make them secrets. The classification of



documents is immune to any judicial control, which
makes it arbitrary.

Furthermore, article 13 of 2007 law refers to secrets
and protected documents under other legislations®s,
which are regulated in the law on protection of
State’s secrets and documents ¢, considered as
repressive and outdated (enacted in 1971). This law
prohibits for example in its article 8 “the revelation
of reports which content may cause bad effects on
moral spirit of citizens.

The review of 2007 law is deemed necessary among
government’s side®, civil society, and journalists.
The proposals to amend this law contained some
solutions such as the harm test and the balance of
interests. However, these amendments should
consider international standards related to access to
information inter alia the provisions that does not
respect these standards Although the Jordanian
government consider these amendments are
sufficient, it appears that it is incapable of
introducing improvements to the law®s.

Lebanon

Contrary to the extensive nature of the exceptions
in Moroccan law, the Lebanese one was more
detailed. In fact, Article 4 of the law defined the
administrative documents which contain
information of personal nature: “Limits of personal
status, files containing all kinds of direct or indirect
information of a natural person including IP
address, and by comparing and crosschecking
information from multiple sources”.

The Lebanese law did distinguish®® between:

+ non accessible information like “secrets of
national defence, national security, and public
safety” and “the management of secret foreign
relations of the State”, and “any kind of
information that harm financial and economic
interests of the State and the currency safety”
which means they are non-accessible by the
nature of their content. This is assessed by the
administration and then by the anti-corruption
commission

+ and non-accessible documents specifically
mentioned in the law such as opinions issued by
State shura board unless made accessible by
stakeholders in the context of judicial review and
secret meeting minutes of the house of
representatives and its committees unless
decided to publish them.
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Similarly, the exceptions in the Lebanese law are
excessive and include blocking access to
information that could jeopardize financial and
economic interests of the State and currency safety,
such exceptions are not at all clear and gives the
administration the free discretion to reject any
access to information request based on its
economic nature.

Authority commissioned to protect
RTI

The authorities in charge with access to information
are the main guarantee to protect citizens, civil
society, and journalists from the administration
excess of power and blocking information without
legal grounds. However, the composition and the
mode of appointment of each authority’s staff is
different from one state to another.

Tunisia

For the Tunisian legislator, the appointment is
guided by three principles: efficiency, legitimacy and
representativity of all stakeholders.

The first principle was enshrined in requiring a
minimum proficiency in the relevant fields. These
fields were specified in article 41 of the organic law
n° 22-2016, the board of INAI is composed of an
administrative judge, a judiciary judge, a member of
national board of statistics, a professor inIT, a
specialist in administrative documents and archives,
a journalist, and a lawyer, with a minimum of 10
year-experience. The composition of INAIl includes
all types of specialties related to access to
information: law, archive, IT, and statistics.

As for the principle of representation, the board
must contain a representative of associations active
in this field and of national authority of personal
data protection which made the composition of INAI
diverse and balanced.

The principle of legitimacy is guaranteed by electing
members of the board” by the parliament out of
shortlisted 3 candidates from each category. This
mode of appointment had a positive impact on
protecting RTI7".

The INAI members were elected on 18 July 2018, the
presence of women was significant as 4 women
were elected out of total of 9 seats.

INAI has a judicial role in adjudicating litigations in
the field of access to information and it applies the
same procedure of an administrative court.

1
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Its decisions are first instance decisions; they are
appealable before the Administrative Tribunal.
Finally, these decisions are informed to parties to a
litigation, and they are published in INAI official
website.

INAI is vested with other roles such as the
promotion of access to information culture, periodic
assessment on RTl implementation and giving its
legal opinions on bills of laws and decrees that falls
within the scope of access to information.

These missions confirm not only its independency
but also a comprehensive role in the access to
information field.

Morocco

As for Moroccan law, the role of adjudicating
disputes related to access to information is given to
RTI Commmission’?, which receives complaints from
access to information applicants, rules on them and
issues recommendations in relation to these
complaints.

The judicial role of the Commission is problematic; it
is not an authority but a Commission. Its
independency can be questioned, as can the
enforcement of its decisions since the law gave it a
consultative role rather than a judicial one. The
commission decisions can be appealed before the
Administrative Tribunal, as it has a judicial role in
specific cases (Article 22) 73.But at the same time, the
same law recognizes ordinary jurisdictions (the
Administrative Tribunal) to examine cases of access
to information. The Commission has no exclusive
subject-matter jurisdiction on this type of cases. The
RTI Commission has other roles like those assigned
by INAI such as the legal opinions on bills of law”4
and raising citizens awareness of this right.

The Commission is headed by the president of the
national Commission of controlling personal data
protection. Its members are two representatives of
the administration appointed by the prime minister,
two members appointed by the speaker of the
house and the head of the councils’ house (upper
chamber of the Parliament), a representative of
national committee of integrity and anti-bribery, a
representative of the Archives of Morocco, a
representative of the national board of human
rights, a representative of, the conciliator and a
representative of one of the associations active in
this field appointed by the Prime Minister.

12

The committee’s composition and mode of
appointment can raise the question of its
independency as it is placed under the control of
the government administratively and financially. It is
composed by members appointed not elected. The
nature of composition of this committee excludes its
judicial role as no judges are provided to be
members, especially the administrative justice.

Lebanon

Contrary to Tunisia and Morocco, the Lebanese law
has given the powers of adjudicating access to
information disputes to the National Anti-
Corruption Committee which also has other duties
provided in the law on whistleblowers protection,
which was difficultly approved” on 8 May 202076,

The dualism in the mission of the Lebanese
Committee can negatively impact the access to
information as it lacks the proficiency which is the
strength of such bodies. Even related, the two fields
should be kept separate as access to information
contributes more to preventing corruption and
promoting transparency than anti-corruption.

The Committee is composed of two retired judges
appointed honorarily, a lawyer, a human rights
activist, an accountant, an expert in banking and
economic, an expert in public administration
management or public finance or anti-corruption.
These members are appointed by the ministerial
council by choosing one of the suggested names
except for the judges who are elected among other
judges”’.

The National Anti-Corruption Committee has a role
in the field of access to information in advising the
concerned authorities and in contributing to citizens
awareness’®,

The Committee rules on complaints no later than
two months from receiving them, it informs the
administration of its decisions. The latter are
presumably compelling despite that the law did not
expressly provide so. Its decisions are also
appealable before the Council of State”®. However,
and due to the absence of an established National
Anti-Corruption Committee, these complaints are
examined by judicial bodies® which may slow the
access to information and its gratuity. It can affect
the efficiency of the law and its ability to realize its
objectives.



Jordan

The Jordanian law created an authority called the
Council of Information. Aside from its principal role
in adjudicating access to information disputes, the
Council is also vested with “guaranteeing the
availability of information to its applicants in the
scope of this law” and “issuing publications and
organizing necessary activities to explain and
reinforce the culture of right of knowledge and
obtaining information.”8

The Council of Information is presided by the
Minister of Culture. It comprises the Information
commissioner, the General Secretary of Justice
Ministry, the General Secretary of Ministry of
Interior, the General Secretary of the High Council of
Media, the General Director of Public Statistics, the
General Director of National IT Center, the Director
of Counselling in the Armed Forces, the General
Commissioner of Human Rights.

It can be concluded from this composition that the
executive branch appoints the members. There is
no representation of other sectors that can affect
the field of access to information such as
independent experts and journalists®2. It is also
noted that both the ministries of interior and
defence are represented while there is no
justification for their membership.

The proposed amendments to the Jordanian law can
improve the composition of Information Council by
providing the membership of the head journalists
union, the head of bar association and 2
organizations of civil society.

Nonetheless, the law is technically void as it
provides no actual and exclusive role to the
information council in order to examine RTI cases
given that this role is shared by other jurisdictions
and courtss3,84 85

Appealing decisions of the authority
commissioned with protecting RTI

The possibility to appeal decisions related to access
to information has a substantial impact in enabling
the applicant or not from the demanded
information. The absence of this possibility or its
indefinite time limit could undermine the
effectiveness of RTlI and make mere word on paper.

The difference between legislations in this theme
depends on the nature of acts issued by the
respective body as it implicates a difference in the
compelling nature®® of these acts.
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Tunisia

The Tunisian law provides that INAI decisions are
enforceable and appealable by the applicant or the
administration pursuant to Article 108 of the
Constitution®”. The appeal can be made within the
delay of 30 days from the date of decision
notification®. However, the Appeal can be used as a
tool to limit the access to information as it precludes
the three characteristics of access to information
disputes:

+ The free nature of the suit submitted to INAI: The
Appeal before the Administrative Tribunal
requires to hire a lawyer despite the possibility
to resort to judicial aid®, but it is exclusively
given to litigators capable of proving that they do
“not have resources or that their annual revenue
does not allow him to recover his rights without
substantially changing his vital needs, and that
the right that he is claiming is based on serious
grounds.”

These requirements limit greatly the gratuity of
access to information which may transform to an
expensive right especially in the case the
Tribunal burdens the costs of the lawsuit to the
losing party.

+ Competence: The Administrative Tribunal has a
general competence in relation to administrative
litigations unless provided otherwise by a
specific law

+ Speed of proceedings: As the Administrative
Tribunal is general and large, the time limits are
longer than those provided for INAL.

Tunisian law prevents disclosure of the requested
information following INAI positive decision as long
as a court appeal is pending. It could be suggested
that only the applicant could appeal and the
authority didn’t have this opportunity®, but this
choice may be contrary to the right to a second
hearing (appeal) provided in article 108 of the
Constitution.

The statistics provided by INAI show that 36
decisions out of 247 were appealed in 2018, which
represents 15% of the decisions. This percentage
has decreased in 2019 to 10% (out of 887 cases
there are 87 cases that were appealed). In 2020,
there are 82 decisions®' that were appealed out of
604 (almost 14%).

There is another challenge in relation to the
enforceability of INAI decisions®? which is the non-
execution of its decisions by the bodies subject to
the law. Civil enforcement by bailiffs is only available
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in civil procedure, but not for the decisions of the
Administrative Tribunal. In 2019, there were 31 non-
executed decisions, while this number has
decreased to 25 decisions in 20203, The consecutive
governments since the Revolution do not appear
willing to execute the judgments issued against the
administration, the latter profited from a legal gap
not to be bound with the duty to execute them?4.

Morocco

The applicant can submit an appeal to the
Administrative Tribunal within 60 days from the
reply of the Commission.

In this regard, it was not possible to conduct a
detailed research on appealing the decisions of the
committee, since most of its decisions were issued
only recently®. It can therefore be said that the
committee’s recommendation is only a condition
that authorises the administrative court to consider
the case and cannot be considered a first instance
of litigation®®.

Jordan

The Supreme Court of Jordan has the role of
receiving appeals within 30 days from the issuance
of recommendations by the Information Council.

Submitting a complaint to the Information Council
can be considered a procedure of grievance by the
Council. This procedure is not mandatory in view of
enabling the applicant to go directly to the court.®’
However, obtaining a recommendation in favour of
the applicant from the Information Council may
positively affect the court’s decision.

Lebanon

The Lebanese law provided expressly that the
National Anti-Corruption Committee issues
decisions “appealable before the Shura Council®®".
Since this anti-corruption committee did not see the
light, it was impossible to work on its activities in this
study. The Shura Council adjudicates the access to
information disputes and issues summary
judgments.

14
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EXTENT OF RESPECT OF RTI IN
THE COUNTRIES SUBJECT OF
THE STUDY

To see how far the countries respect RTI, it is
important to study the extent of the implementation
of proactive publication and the degree of
interaction towards access to information requests.

Proactive disclosure

As mentioned above, the approach in providing
proactive publication is not shared by all the studied
legislations.

Tunisia

In Tunisia, the data published by INAI pointed out
that most of ministries made half of documents
available (most of them published 9 documents out
of 18%% ) which reflects the progress made in access
to information. INAI monitored that policies and
programs are the most published information, the
least ones are the reports about access to
information°. 70% of local municipalities have
websites. As for proactive disclosure by
municipalities, a recent report published by the
Tunisian NGO Al Bawsala'' show that among 350,
there are 226 municipalities that have websites
(almost 65%). Out of 226 websites, there are 171
websites (almost 76%) that are regularly updated
with 3 types of documents that the municipality
should publish.

In this same context, | Watch Organisation,
Transparency International’s Tunisian chapter,
found in 2018 that 80% of ministries did not publish

all documents imposed by the Organic Law n°22-
2016'%2, The organization presented the most
interactive institutions and the most ignoring ones.
The report showed civil society and INAI diligence in
monitoring the implementation of the law by the
public bodies which is a step forward to engage
more the government and the heads of public
bodies in applying the law.

Morocco

As for Morocco, the administrations had a one-year
deadline from the date of enactment of the law to
publish all information subject to proactive
publication, pursuantly to article 30 of the law. The
proactive publication would have bene effective
starting March 2020 but coincided with the COVID-
19 pandemic, which did not allow for a clear
assessment of its implementation by the
administration. There are some initiatives to apply
these rules such as the decision of the education,
professional training, and scientific research
minister to create a central committee of the right to
obtain information'°3, and the decision of the
agriculture and fishing Minister. At the end of 2020,
the Tafra Association published a statistical report
on the implementation of the proactive
dissemination procedure at the community level%4,
This report focused on the minimum required
information to be published. It furthermore showed
that 54 percent off the sampled communities (with a
population of more than 50,000 residents (own a
website. Despite these efforts, the implementation
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of the law witnesses slow pace and incomplete
grounds. There is also a huge difference between
the text and the reality especially in proactive
publication03,

Jordan

While Jordanian law did not mention proactive
publication and thus did not consider it as a legal
duty, the Jordanian media revealed that the
proposed amendment'% includes rules of proactive
publication'’. The absence of this duty did not
prevent monitoring the publication of information
by government institutions°® which constitutes
important to the citizen. The monitoring results
shows difference from a piece of information to
another. The information related to legislation are
the most published with 96% and the information
related to budget are the least available with a
percentage of 36%'%,

Lebanon

The Lebanese law did not oblige the publication of
many documents and stopped at “decisions,
instructions, laws, organigrams and notes...”, “all
transactions by which payment of public funds is
made above 5 million Lebanese pounds during one
month from the date of the carrying out of the
payment or one of its instalments” 1% and “the

annual reports” 11,

The Lebanese Maharat Foundation issued a report
on the right of access to information in Lebanon, in
which it highlighted that out of 22 ministries, only
one ministry published its operations involving
payment of public funds in excess of five million
Lebanese pounds and that only five ministries
reported on their activities. This reflects the effect of
the absence of an anti-corruption committee to
monitor the proactive dissemination of
information'2.

Public bodies’ treatment of RTI
requests

Laws do not necessarily reflect the respect
administrations show for access to information
requests as it can be a certain gap between the law
and the reality which was observed in our study of
the four countries.
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Tunisia

In Tunisia, the efforts of RTI stakeholders (the State,
civil society, journalists) had given results in relation
to the evolution of RTIl as shown by INAI 2018
report'3. There are almost 12,000 requests of
access to information in 2017"4. The same report
denounced the public bodies against which
grievance or suits were made. The government
presidency was the top of them with 30 cases and
then the education ministry with 23 cases'>. It was
also reported that INAI received almost 600 cases
which are increasing continuously from the first
quarter of the year (76) to the fourth (214)'6,

However, it is important to note that there is a
minimum legal knowledge required to submit a
request or a case. Despite the simple procedures of
access information, there is a certain level of
knowledge that needs to be acquired in relation to
the answer of the administration and how the
applicant should reply. Otherwise, INAI could
submerged with cases that will be eventually
dismissed.

The report demonstrated the role of civil society
which submitted more than 200 cases out of a total
of 600 cases, the report pointed out the lack of
participation of journalists in using their RTI with
only 13 cases. The journalist Amel Mekki exercised
her RTI to shed the light on the S17 case'”, which is
a border measure by which people can be subject to
travel restriction. The journalist submitted a case to
INAI after her request was rejected by the Ministry
of Interior. The request of information was related
to statistics on the number of people subject to S17
measure and their geographic distribution. INAI
response was that the Ministry failed to prove that
there is “an instant or eventual damage”'"® in
revealing the requested information in relation to
public safety. INAI ruled in favour of the journalist
but its decision was appealed by the Ministry and no
outcome from the Administrative Tribunal ' to be
documented. Such facts were monitored by the
Tunisian Journalists Union - SNJT as 64 cases had
the same result denying'?® the right to information
by journalists.

The challenges are not only related to appealing
decisions but also not informing administrations of
the decision rendered by INAI'?", which discourages
the applicant to exercise his/her right and
sometimes increases procrastination 122 by the
bodies in question.

Recently, a new challenge was risen in relation to
the balance between RTI and protecting personal



data'® in the parliament. The bill of law on personal
data protection 12 was deemed dangerous to
access to information especially that it did not
consider RTI as an exception to personal data
protection '25. The same text incriminates the
wrongful public servants 26 who grant access to
information requests if the information may contain
personal data.

In the same context, INAI opinion was based on the
harm test. It considered that if the information
contains personal data, the damage resulted from
revealing this information is not severe in
comparison to the general interest of giving the
information 27, Such decisions can create a sort of
balance between these two rights.’28

The cases adjudicated by INAI were diversified as it
concerned different bodies. For example, INAI ruled
that the Central Bank must comply to High
Independent Authority of Audio-visual
Communication (HAICA) request to access
information related to transactions of associations
and companies working in the audio-visual sector
129 In its decision, INAI considered that the only limit
not to make information accessible is that it would
be included in the exceptions which was not the
case as the defendant did not evoke bank and
professional secrecy. On these grounds, INAI
rejected the defences of the Central Bank. There is
also a case submitted by the Association of Tunisian
judges after the president of the Supreme Judicial
Council refused to render a piece of information
accessible.

In the same context, we can cite the case of | Watch
Organisation versus the Assembly of
Representatives of People (ARP) in which the
applicant requested the list of MPs who were
subject to requests of immunity removal from the
judicial authorities. INAI held this case acceptable,
but the ARP appealed "0 INAI decision before the
Administrative Tribunal 131,

The percentage of cases ruling in favour of the
applicants (55%) and the increasing number of cases
submitted to INAl is a proof that this authority
strictly applies exceptions.

Morocco

In Morocco, the Committee of RTI presented in June
2019 the form of access to information request. The
Moroccan government created an open platform
called www.chafafiya.ma to submit online requests
of access to information'2 which can increase the
number of applications to exercise this right by
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filling the template '33. However, the citizen’s trust in
electronic means of communication is still
challenging as the administrations do not reply to
these requests, according to the association SimSim
for Citizen Participation34. Only 21% of the requests
were replied by the bodies in the legal time
limitations which prove the non-responsiveness of
many public servants and their indifference to the
law provisions. The same association monitored 63
out of 80 unanswered requests that went to the RTI
Commission. The requests remained unanswered
and it appears that the administration is not willing
to use effectively this platform?3>.

Lebanon

The non-establishment of the National Anti-
Corruption Committee in Lebanon is a tremendous
obstacle for implementing the RTI.'36 Ghorbel - Sieve
Initiative'3” argued that the absence of such
committee made administrations indifferent to
access to information requests as only 33 bodies
responded sufficiently to these requests '3 in total
of 140, i.e., only 24% which is a weak rate reflecting
the lack of respect the authorities have towards this
law and the nonchalance to implement it, especially
that 20 administrations rejected the receipt of
requests for a reason or another which is in itself a
violation of the law and a lack of awareness by
public servants.

This can be explained by the absence of
implementing mechanisms'3® of this law'° which
includes not only institutional mechanisms (an
authority adjudicating the cases of access to
information and an information officer '#") but also
legal mechanisms like the decrees referred in Article
25 of the law.

RTl in Lebanon is still evolving mostly with the
adoption of the implementing decree on 8
September 2020. 42

Jordan

In Jordan, the statistics provided by the Information
Council indicated that requests numbered more
than 13,000 between 2017 and 201843, only 35 of
them were rejected. However, these numbers do
not reflect necessarily the facilitation of the use of
RTI because of the long procedures and the non-
enforceability of the Council’ decisions, which drives
citizens to look for other sources of information and
the journalism of information is still the classical
source to get information.’#
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RECOMMENDATIONS

Some recommendations are related to each
country. Others are targeting all of them.

General Recommendations

To improve the implementation of RTI, we
recommend that all the countries:

+

work on promotion of access to information
culture with focus on public servants’ awareness

raise awareness of citizens toward the
importance of the right to information in
accountability and fighting corruption

improve the logistical and knowledge base that
guarantee this right

ensure that the personal data of applicants is
removed from decisions and recommendations
published by the authority vested in protection
of RTI

Recommendations for Tunisia

+
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reduce the non-execution of INAI decisions by
the bodies subject to the law through awareness
of public servants of the danger of these
practices and apply disciplinary and criminal
punishments.

provide enforcement mechanisms similar to civil
procedure mechanisms

work on building capacities of access to
information officers to objectively examine
access to information requests

ensure that INAI respects the time limit to rule
on a dispute

provide financial, human, and technical support
to INAI to better carry out its missions

limit the possibilities of appeal to prevent
delaying intentions to appeal decisions or
provide a time limit to rule on the appeal by the
Administrative Tribunal4>

Recommendations for Lebanon

+

set up the National Anti-Corruption Committee
to facilitate the procedures for access to
information applicants and to build case law of
the RTI law

add effective sanctions to guarantee responsive
behaviour of the public servants towards the
access to information requests

extend the scope of public bodies under RTI law

widen the concept of obtainable documents to
include any piece of information not excluded
explicitly from the scope of the law

Recommendations for Jordan

+

provide mandatory proactive publication to
lower the number of access to information
requests and to enable the Council to optimize
its work and be more available to rule on
controversial requests

narrow as much as possible the scope of
exceptions and limit them on a very tight sense



avoid reference to other laws that can provide
other exceptions and enable the Council with the
power to assess the damage of revealing
information and the other interests to protect

consider the proposals of experts, journalists,
and civil society working in the field of access to
information while reviewing the law

involve civil society and all stakeholders in the
Information Council

ensure that the Council decisions are
enforceable on all parties to guarantee RTI

To ensure narrow exceptions to RTI, it is
important to adopt criteria to distinguish
between information which are subject to
exceptions and those which are presumed to be
available.

It is also recommended to review the law on
protection of State’s secrets and documents
because it is not compliant with international
standards of access to information and
protection of classified information'$, and it
gives the administration full discretion in
classifying documents.

Recommendations for Morocco

+

Engage the civil society and the state to work on
the legal challenges mentioned above'’

Provide logistical and human resources related
to RTl and especially in relation to proactive
publication of information: privilege electronical
formats and hire access to information officers
in the administrations

Publish recommendations of RTI Committee to
guarantee more transparency on concepts and
definitions to all stakeholders

Review the composition of the Committee to
ensure its independency from the Executive

Work on removing Article 29 or reformulating it
(in relation to the misuse of information
obtained from the administration) in line with
international law standards

narrow the scope of exceptions provided in the
law

ACCESS TO INFORMATION IN THE MIDDLE EAST AND NORTH AFRICA
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